Regulatory Framework for the
Media between EU and Member
State Level - in light of Recent
Developments including the
DSA Proposal

Institut fUr Europaisches Medienrecht

Presentation of a Study by the EMR § et cuopen s o
on behalf of the German Lander

Prof. Dr. Mark D. Cole
Dr. Jorg Ukrow, LL.M.Eur.
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Rundfunkkommission

Rundfunkkommission der Lander

Nach dem Grundgesetz ist die Medienpolitik Aufgabe der Lander. In der Rundfunkkommission befinden sich die L&nder in standigem .
- ing. In sog. " trdgen” wird der Rechtsrahmen fiir die Medien in Deutschland geschaffen.

Nach 23. Rundfunkdnderungstaatsvertrdgen haben sich die Lander im Jahr 2020 mit dem trag auf eine de !
Deutschland verstandigt. Dieser enthélt neben Regeln fiir klassische Medien, wie Fernsehen und Radio auch Vorgaben fiir Dienste, d
Medieninhalten beinflussen, sog. Medienplattformen und Medienintermediare (Smart-TVs, Suchmaschinen, App-Stores, Smart-Speak
Grundprinzipien unserer Medienordnung, wie Verantwortung im Netz, Auffindbarkeit von Qualitdtsmedien und kommunikative Chance
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Aktuelle Studien / Gutachten

Studie zur Sicherung der Medienvielfalt in
Deutschland und Europa

Medienpolitik liegt in Deutschland in der Verantwortung der Bundeslénder. In der
Rundfunkkommission gestalten sie den rechtlichen Rahmen fiir die Medien in
Deutschland in sogenannten "Staatsvertragen”.

2020 haben sich die 16 Bundeslander auf den Medienstaatsvertrag geeinigt, der viele
der neuen Herausforderungen in der Medienlandschaft angeht: Es gibt neue
Medienanbieter und es gibt neue Gatekeeper fir Medieninhalte: Smart-TVs, Smart-
Speaker oder Unternehmen wie Facebook, Google oder Twitch sind zu wichtigen
Vertriebsplattformen geworden.

Die Regulierung dieser ,Online-Welt" erfordert einen koh&renten Rechtsrahmen. Das Ziel
von Kohérenz und Konsistenz wirft schwierige Fragen auf, insbesondere wie
europdische Regulierung eines digitalen Binnenmarkts mit der Kompetenz der
Mitgliedstaaten in Einklang gebracht werden kann, um den Medienpluralismus und die
Besonderheiten des Mediensektors sicherzustellen

Diese Fragen untersuchen Prof. Dr. Mark D. Cole, Dr. Jérg Ukrow und Christina Etteldorf
in ihrer von den Bundesléndem in Auftrag gegebenen aktuellen Studie " Zur
Kompetenzverteilung zwischen der Européischen Union und den Mitgliedstaaten im
Mediensektor". Ihre Erkenntnisse werden in den bevorstehenden Diskussionen auf
nationaler und européischer Ebene wegweisend sein, um den Medienpluralismus in
Deutschland und in Europa sicherzustellen.
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Studie zum Download Executive Summary

Klicken Sie hier, um die gesamte Click here to download the english

Study on ensuring media pluralism in Germany
and Europe

Media policy in Germany Is the responsibility of the federal states, the "Lénder". In the
Broadcasting Commission they shape the legal framework for the media in Germany in
so-called "State Treaties".

In 2020 the 16 German Lander agreed on the State Media Treaty, which addresses many
of the new challenges in the media landscape: There is a a new kind of content
providers. Today everyone can do ,media“, and there are new Gatekeepers for media
content: Smart-TVs, Smart-Speakers or companies like Facebook, Google or Twitch
have become very important distribution platforms.

Regulating this “online world” needs a coherent legal framework. This goal of
consistency and coherency raises difficult questions, especially how European regulation
on a digital single market can be brought into balance with the competence of the
Member States to ensure media pluralism and the specifics of the media sector.

In their new study "[2 On the Allocation of Competences between the European Union
and its Member States in the Media Sector”, commissioned by the German Lénder, Prof.
Dr. Mark D. Cole, Dr. Jérg Ukrow and Christina Etteldorf examine these questions.
Their findings will lead the way in the upcoming discussions on national and European
level in order to ensure media pluralism in Germany and in Europe.
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Podcast with Professor Cole Anmerkungen zum Digital

Services Act
In this podcast Professor Mark D.
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Overview

Legal framework for the allocation of competences
at EU primary law level

On the importance and legal sources of media pluralism at EU level

Framework for "media law” and media pluralism
at EU secondary law level

Key problems of public international law in the regulation of the
“media sector” with regard to possible conflicts with EU law

The Proposals of Regulations for a Digital Services Package
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Legal framework for the allocation of
competences at EU primary law level

EU Member States as
“Masters of the Treaties”

Constitutional limits
with regard to
regulation of the
democratic function of
the media by the EU

February 10, 2021

Constitutional openness
of EU Member States
for an ever closer union

Limits of the EU
integration program
with regard to ensuring
media pluralism and a
possible collision of
national law and
European law

Constitutional limits of
EU Member States for a
unitary federal
statehood of the EU

Primacy of EU law and
the position of
constitutional courts
with regard to a
collision of national law
and European law
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Legal framework for the allocation of
competences at EU primary law level

Principle of conferral vs. Burden of proof with Openness of
the lack of a cultural and respect to EU regulation EU primary law
media exception in the in the field of media for digitalization
EU Treaties pluralism

EU competence Irrelevance of EU's
catalogue and its blank Limits to the internal market
space on media and the supervisory competences with

in dubio pro media competences of EU regard to harmonizing
regulation by the institutions in the field legislation in the area of

Member States of media law media pluralism

argument
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Legal framework for the allocation of
competences at EU primary law level

Culture clause Principle of Principle of
of Art. 167 TFEU and subsidiarity and proportionality and
its role in the field of its role in the field of its role in the field of
media regulation media regulation media regulation
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On the importance and legal sources of EMR
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media pluralism at EU level

Fundamental rights of
media freedom and
pluralism enshrined in
the CFR and the ECHR

EU Member States as
guarantors of the
essential role of media
in democratic systems
as “public watchdog”

February 10, 2021

Fundamental rights vs.
enlargement of

competences for the EU

Media pluralism as a
general interest
objective justifying
restrictions to TFEU-
fundamental freedoms

Fundamental rights and
the limitation of the use
of competences by the
EU and its Member
States
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Framework for "media law” and media

pluralism at secondary law level

Audiovisual Media Services Dir.

/ Directive 2010/13/EU am. by Directive (EU) 2018/1808

= Portability Regulation

Regulation (EU) 2017/1128

= GDPR

Regulation (EU) 2016/679

= E-Privac . .
Directive 2002/58/EGy = Online SatCab-Dir.

Data Directive (EU) 2019/789
* Others Protection

e.g. free flow of non-personal data

= DSM (Copyright) Dir.

Directive (EU) 2019/790

= Communications /

Recommendations Online- “Media @[ = Scope of application
T e removal of lllegal Platforms Regulation™ Juris- of the legislative acts

= on disinformation in the EU prudence
= Compatibility with

_ Fundamental rights
= P2B Regulation

Regulation (EU) 2019/1150

\ -
= European Electronic

Communications Code

Directive (EU) 2018/1972

N - /
* specific CJEU = e-Comm.-Dir.
J u rl Spru dence Directive 2000/31/EC

= liability of intermediaries
= new types of platforms
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Framework for "media law” and media
pluralism at secondary law

Data
Protection

“Media
Regulation"
in the EU

February 10, 2021 Institute of European Media Law (EMR) | www.emr-sb.de 12



Framework for "media law” and media

pluralism at secondary law level

Audiovisual Media Services Dir.

Directive 2010/13/EU am. by Directive (EU) 2018/1808

—
= Portability Regulation

Regulation (EU) 2017/1128

= GDPR

Regulation (EU) 2016/679

= Proposal E-Privacy = Online SatCab-Dir.

Regulation (EU) 202x/xx
Data Directive (EU) 2019/789

= (Proposal Interim Protection . _ _
Regulation) DSM (COP.XQ%EE)ZOB/LEB

Regulation (EU) 202x/xx

= Communications /

Recommendations Online- “"Media CJEU- = Scope of application
T e removal of lllegal Platforms Regulation™ Juris- of the legislative acts
= on disinformation in the EU prudence

- Potential development
towards binding legislative

acts? o p2B Regulation

Regulation (EU) 2019/1150

= Proposal TerReg/TCO
Regulation (EU) 202x/xx - e_Com m .'Di r.

Directive 2000/31/EC

= Compatibility with

Fundamental rights
Telco
Rules
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Key problems of public international law in the
regulation of the “"media sector” with regard to
possible conflicts with EU law

Duties to protect Territorial sovereignty Genuine link approach
fundamental rights and and the principle of of public international
public international law non-intervention in the law and the regulation

internal affairs of a of foreign players in the
state media ecosystem
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Framework for "media law” and media
pluralism at secondary law

Data
Protection

“Media
Regulation"
in the EU
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Framework for "media law” and media

pluralism at secondary law

horizonta] regulation(

of “intermediaries" /
“platforms™?
-> \
edia
“"Digital Services Act" lation™
(Package) 2021 /xx (?) he EU

&
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The Proposals of Regulations for a Digital Services
Package

Compatible with the Compatible with the A point of reference for
principle of subsidiarity? AVMSD system? a better digital future?
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