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Background to the EMR-Study 

Question of Regulatory Competence

https://www.rlp.de/de/regierung/staatskanzlei/medienpolitik/rundfunkkommission/ 

Question of Multi-Level Regulatory System EU / MS

Question of Specificity of Media (Regulation)

Fundamental Analysis EU Law + Blueprint for Current Development

Where to find our answers… today and after:
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Overview

Legal framework for the allocation of competences 
at EU primary law level

On the importance and legal sources of media pluralism at EU level

Framework for “media law” and media pluralism 
at EU secondary law level

Key problems of public international law in the regulation of the 
“media sector” with regard to possible conflicts with EU law

The Proposals of Regulations for a Digital Services Package
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Legal framework for the allocation of 
competences at EU primary law level

EU Member States as 
“Masters of the Treaties”

Limits of the EU 
integration program 

with regard to ensuring 
media pluralism and a 

possible collision of 
national law and 

European law

Primacy of EU law and 
the position of 

constitutional courts 
with regard to a  

collision of national law 
and European law

Constitutional openness 
of EU Member States 

for an ever closer union

Constitutional limits of 
EU Member States for a 

unitary federal 
statehood of the EU

Constitutional limits 
with regard to 

regulation of the 
democratic function of 
the media by the EU
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Legal framework for the allocation of 
competences at EU primary law level

Principle of conferral vs. 
the lack of a cultural and 
media exception in the 

EU Treaties

Irrelevance of EU's 
internal market 

competences with 
regard to harmonizing 

legislation in the area of 
media pluralism

Burden of proof with 
respect to EU regulation 

in the field of media 
pluralism

Openness of 
EU primary law 
for digitalization

EU competence 
catalogue and its blank 
space on media and the 

in dubio pro media 
regulation by the 
Member States 

argument

Limits to the 
supervisory 

competences of EU 
institutions in the field 

of media law
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Legal framework for the allocation of 
competences at EU primary law level

Culture clause 
of Art. 167 TFEU and 
its role in the field of 

media regulation

Principle of 
subsidiarity and 

its role in the field of 
media regulation

Principle of 
proportionality and 

its role in the field of 
media regulation
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On the importance and legal sources of 
media pluralism at EU level

Fundamental rights of 
media freedom and 

pluralism enshrined in 
the CFR and the ECHR

Media pluralism as a 
general interest 

objective justifying 
restrictions to TFEU-

fundamental freedoms

Fundamental rights vs. 
enlargement of 

competences for the EU

Fundamental rights and 
the limitation of the use 
of competences by the 

EU and its Member 
States

EU Member States as 
guarantors of the 

essential role of media 
in democratic systems 
as “public watchdog”
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Framework for “media law” and media 
pluralism at secondary law level

Copyright

CJEU-
Juris-

prudence

E-
Commerce

Telco
Rules

Online-
Platforms

Data 
Protection

AVMSD
▪ Portability Regulation 

Regulation (EU) 2017/1128

▪ Online SatCab-Dir. 
Directive (EU) 2019/789

▪ DSM (Copyright) Dir.
Directive (EU) 2019/790

▪ GDPR
Regulation (EU) 2016/679

▪ E-Privacy
Directive 2002/58/EG

▪ Others
e.g. free flow of non-personal data

▪ Communications / 
Recommendations
▪ on the removal of illegal 

content online
▪ on disinformation

▪ specific CJEU 
jurisprudence
▪ liability of intermediaries
▪ new types of platforms

▪ Scope of application
of the legislative acts

▪ Compatibility with
Fundamental rights

“Media 
Regulation“ 

in the EU

▪ European Electronic 
Communications Code

Directive (EU) 2018/1972

▪ P2B Regulation
Regulation (EU) 2019/1150

▪ e-Comm.-Dir.
Directive 2000/31/EC

▪ Audiovisual Media Services Dir.  
Directive 2010/13/EU am. by Directive (EU) 2018/1808
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Framework for “media law” and media 
pluralism at secondary law level

Copyright

CJEU-
Juris-

prudence

E-
Commerce

Telco
Rules

Online-
Platforms

Data 
Protection

AVMSD

“Media 
Regulation“ 

in the EUCompetition
Law 

Antitrust
Mergers, Cartels,

Abuse of Dominant 
Market Power

Competition
Law

State Aid

Consumer 
Protection

Law 
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Framework for “media law” and media 
pluralism at secondary law level

Copyright

CJEU-
Juris-

prudence

E-
Commerce

Telco
Rules

Online-
Platforms

Data 
Protection

AVMSD
▪ Portability Regulation 

Regulation (EU) 2017/1128

▪ Online SatCab-Dir. 
Directive (EU) 2019/789

▪ DSM (Copyright) Dir.
Directive (EU) 2019/790

▪ GDPR
Regulation (EU) 2016/679

▪ Proposal E-Privacy
Regulation (EU) 202x/xx

▪ (Proposal Interim 
Regulation)

Regulation (EU) 202x/xx

▪ Communications / 
Recommendations
▪ on the removal of illegal 

content online
▪ on disinformation

→ Potential development
towards binding legislative 
acts?

▪ Proposal TerReg/TCO
Regulation (EU) 202x/xx

▪ Scope of application
of the legislative acts

▪ Compatibility with
Fundamental rights

“Media 
Regulation“ 

in the EU

▪ P2B Regulation
Regulation (EU) 2019/1150

▪ e-Comm.-Dir.
Directive 2000/31/EC

▪ Audiovisual Media Services Dir.  
Directive 2010/13/EU am. by Directive (EU) 2018/1808
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Key problems of public international law in the 
regulation of the “media sector” with regard to 
possible conflicts with EU law

Duties to protect 
fundamental rights and 
public international law

Territorial sovereignty 
and the principle of 

non-intervention in the 
internal affairs of a 

state

Genuine link approach 
of public international 
law and the regulation 

of foreign players in the 
media ecosystem
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Framework for “media law” and media 
pluralism at secondary law level

Copyright

CJEU-
Juris-

prudence

E-
Commerce

Telco
Rules

Online-
Platforms

Data 
Protection

AVMSD

“Media 
Regulation“ 

in the EUCompetition
Law 

Antitrust
Mergers, Cartels,

Abuse of Dominant 
Market Power

Competition
Law

State Aid

Consumer 
Protection

Law 
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Framework for “media law” and media 
pluralism at secondary law level

Copyright

CJEU-
Juris-

prudence

E-
Commerce

Telco
Rules

Online-
Platforms

Data 
Protection

AVMSD

“Media 
Regulation“ 

in the EUCompetition
Law 

Antitrust
Mergers, Cartels,

Abuse of Dominant 
Market Power

Competition
Law

State Aid

Consumer 
Protection

Law 

horizontal regulation
of “intermediaries“ / 

“platforms“?
→

“Digital Services Act“ 
(Package) 2021 /xx (?)
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The Proposals of Regulations for a Digital Services 
Package

Compatible with the 
principle of subsidiarity? 

Compatible with the 
AVMSD system?

A point of reference for 
a better digital future? 
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